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We Shall Overcome (WSO) is a Norwegian NGO/DPO
, run by and for users and survivors
 of psychiatry, established in 1968. WSO advocates for the human rights of users and survivors of psychiatry, the implementation of the UN Convention on the Rights of Persons with Disabilities (CRPD), and bringing forced psychiatric practices and other infringements in the mental health system to an end. The organisation is a member of the World Network of Users and Survivors of Psychiatry (WNUSP), an international organisation of users and survivors of psychiatry who has special consultative status with ECOSOC.
Introduction

The Norwegian NGO/DPO We Shall Overcome (WSO) has prepared the following information to give input to the UN Committee on Economic, Social and Cultural Rights in advance of the examination of Norway in November 2013. This submission provides information on the rights of persons with psychosocial disabilities in Norway, with a focus on principal areas of concern; forced psychiatric interventions as disability-based discrimination and a breach of the right to health. 
We have in the first part of the report included references to the international human rights framework concerning the rights of persons with psychosocial disabilities, before we report on the concrete situation in Norway. 
We welcome this opportunity to address these human rights issues and hope the Committee will take up the questions presented with the Norwegian delegation. We will have representatives from WSO attending the examination. Please do not hesitate to contact us for any further information or questions.
Questions regarding this submission may be directed to Hege Orefellen; hegejo@kjemi.uio.no or Mette Ellingsdalen; mette.elling@gmail.com.

Oslo, September 2013.
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ICESCR Article 2.2: Discrimination of persons with psychosocial disabilities in medical settings 
Forced psychiatric interventions as disability-based discrimination 
1.  Persons with psychosocial disabilities are facing discrimination regarding their right to the enjoyment of the highest attainable standard of physical and mental health guaranteed under Article 12 of the Covenant. Violent medical practices like forced electroshock, forced drugging, restraint and solitary confinement continue to be practiced against our members, causing trauma that is unacknowledged as such since the interventions are done in the name of medical treatment. The right to control our own bodies and minds is an aspect of the right to respect for physical and mental integrity, as well as the right to health. Forced psychiatric interventions infringe upon these, and other, rights and constitute systemic disability-based discrimination. The discrimination is being upheld by legal rules, policies, practices and cultural attitudes. This is the case in Norway, as well as around the world.

2.  Norway is obliged under ICESCR and other binding human rights treaties not to discriminate based on disability and to ensure that the law prohibits such discrimination. To exercise the right to health without discrimination of any kind is an immediate obligation for the State party.

3.  As set forth in the Committee’s General Comment No 14, the right to health contains both freedoms and entitlements. The freedoms include the right to control one’s health and body, and the right to be free from interference, such as the right to be free from torture, non-consensual medical treatment and experimentation
. The entitlements include the right to a system of health protection which provides equality of opportunity for people to enjoy the highest attainable level of health. 
4.  The right to health, like all human rights, imposes three types of obligations on States parties: the obligations to respect, protect and fulfil
. The long held view that the State’s obligation to respect, including to refrain from applying coercive medical interventions, could be set aside “on an exceptional basis for the treatment of mental illness” (ICESCR GC No 14 para 34), must be seen as outdated, now superseded by the latest human rights standards set by the UN Convention on the Rights of Persons with Disabilities (CRPD). Norway ratified the CRPD June 3rd 2013. 
5.  Both the UN Special Rapporteur on Torture and the Office of the High Commissioner for Human Rights (OHCHR) have come to the conclusion that, unlike earlier non-binding standards (such as the “Mental Illness”-principles of 1991), the CRPD does not accept involuntary confinement of persons with disabilities in psychiatric or social care institutions or non-consensual psychiatric treatment as a lawful practice.
 
6.  CRPD Article 12 recognises that persons with disabilities enjoy the right to legal capacity on an equal basis with others in all aspects of life, such as the right to make decisions about mental health treatment. CRPD Article 25 d) set forth the right to health care based on free and informed consent, and must be seen in conjunction with Article 12. The State party’s obligation to protect the right to free and informed consent, and to ensure that persons with disabilities enjoy this right on an equal basis with others, is an immediate obligation, indispensable for the realisation of the right to health.

7.  The CRPD Committee has repeatedly, in their nine issued Concluding Observations so far, urged States parties to ensure that all mental health services are provided based on the free and informed consent of the person concerned.

8.  In their Concluding Observations on China, the Committee advises the State Party to adopt measures to ensure that; 
“all mental health care and services is based on the free and informed consent of the individual concerned, and that laws permitting involuntary treatment and confinement, including upon authorisation of third party decision-makers such as family members or guardians, are repealed.”

9.  In their recent Concluding Observations on Austria, the Committee urges the State Party to ensure that:

“no one is detained against their will in any kind of mental health facility”.

10.  The CRPD Committee has recommended the repeal of legislative provisions which allow for the deprivation of liberty on the basis of disability, including psychosocial or intellectual disability, and recommended to incorporate into the law the abolition of treatment without full and informed consent.
 
11.  Also the ICESCR Committee has recognised the discriminatory nature of deprivation of liberty, forced treatment and use of restraint practiced against persons with disabilities in the medical setting;

“It also recommends that the State party incorporate into the law the abolition of violent and discriminatory practices against children and adults with disabilities in the medical setting, including deprivation of liberty, the use of restraint and the enforced administration of intrusive and irreversible treatments such as neuroleptic drugs and electro convulsive therapy (ECT)”.
 
12.  UN Special Rapporteurs on Torture Manfred Nowak and Juan E. Méndez has recognized that mental health detention, as well as non-consensual treatment, meets the criteria for inhuman and degrading treatment or torture;
  

“Both this mandate and United Nations treaty bodies have established that involuntary treatment and other psychiatric interventions in health-care facilities are forms of torture and ill-treatment.”

13.  Thus, forced psychiatric interventions and the laws that authorises such interventions must be seen as discriminatory and unlawful.
Discriminatory domestic legislation
14.  Contrary to this, the Norwegian mental health legislation authorises administrative deprivation of liberty based on psychosocial disabilities (“serious mental disorder”) combined with the additional alternative requirements “need for care and treatment” or “danger to self or others”.
 According to Norwegian law, “Compulsory mental health care”, including psychiatric incarceration, can be carried out when:

“The patient is suffering from a serious mental disorder and application of compulsory mental health care is necessary to prevent the person concerned from either 

a. having the prospects of his or her health being restored or significantly improved considerably reduced, or it is highly probable that the condition of the person concerned will significantly deteriorate in the very near future, or

b. constituting an obvious and serious risk to his or her own life or health or those of others

on account of his or her mental disorder.”
 

15.  Regardless of due process guarantees and legal safeguards, deprivation of liberty based on such criteria constitutes disability-based discrimination.  It has the effect of impairing the recognition and enjoyment of liberty on an equal basis with others and runs counter to the CRPD (art. 5 and 14). 
16.  The Norwegian Mental Health Act also authorises non-consensual psychiatric treatment,
 both inpatient and outpatient, including forced drugging (which is specifically contravened by CRPD art. 12, 15, 17 and 25d, as well as ICESCR art. 2 and 12). 
17.  Norwegian legislation does not permit the administration of electroshock (ECT) without informed consent, yet such practice is nevertheless accepted by the authorities; it is being carried out and is purportedly justified by the "principle of necessity". There are no official statistics on the extent of forced ECT (nor ECT administered with informed consent). 
18.  As a result of these laws and practices, persons with psychosocial disabilities are deprived of the right to free and informed consent in healthcare on an equal basis with others. In conjunction with Article 12, the forced psychiatric interventions and the laws facilitating them, constitutes a breach of Article 2 of the Covenant.
19.  In their policies and national strategy plans, the Norwegian Government focuses on the “correct use of psychiatric force” (National Strategy on Reduced and Correct Use of Coercion)
, as if such a standard exists. As described above, forced psychiatric interventions are discriminatory practises, amounting to ill-treatment, and there could therefore be no “correct use”. Instead Norway should focus on ensuring elimination of such unjustified coercive practises.

Recommendation:

· The Committee urges the State party to incorporate into the law the abolition of violent and discriminatory practices against children and adults with disabilities in the medical setting, including deprivation of liberty, the use of restraint and the enforced administration of intrusive and irreversible interventions such as neuroleptic drugs and electroshock.
· The Committee urges the State party to undertake legislative reform and repeal legislation that authorises deprivation of liberty linked in legislation to “mental disorder”, psychosocial or intellectual disability, or in other ways being based on disability. Notably, the Mental Health Act authorises deprivation of liberty and compulsory treatment based on psychosocial disabilities in contravention of the CRPD, and ICESCR art. 2 and 12, and needs to be abolished. 
· The Committee urges the State party to ensure effective legal remedies for people with disabilities to obtain release from mental health facilities where they may be held against their will. 
Question:
· What measures are being taken to ensure that persons with disabilities, in the medical setting, are not subjected to discriminatory and coercive practices, including the forced and non-consensual administration of neuroleptic drugs and electroshock, recognised as forms of torture or ill-treatment?

ICESCR Article 12: Right to health
20.  Persons with psychosocial disabilities, users and survivors of psychiatry, are, in Norway, as in other countries around the world, experiencing violent and discriminatory practises in the medical setting, including enforced administration of intrusive and irreversible interventions such as neuroleptic drugs and electroshock. The right to control one’s health and body, and the right to be free from non-consensual medical treatment, is far from realised for the members of our organisation and for other members of the psychosocial disability community. Thousands are detained in mental health facilities each year. Exactly how many remains unknown. 
The scope of compulsory psychiatric interventions - national reporting 

21.  As recognized by Norway during earlier reviews, the quality of national reporting on compulsory interventions is not satisfactory.
 Complete and reliable data and statistics on involuntary admission, non-consensual treatment and use of coercive means do not exist. Statistics indicate however that Norway has a high incidence of involuntary admissions (estimated to about 215 per 100 000 adult inhabitants) compared to other countries against which it is reasonable to compare. There are also major and unexplainable regional variations in the use of involuntary admissions in Norway.
  

22.  A 2012 report from the Norwegian Directorate of Health (Helsedirektoratet)
 estimates, in the absence of adequate data, that there were about 8300 compulsory admissions among adults in Norway in 2011, slightly higher than the estimated number for 2010.
 

23.  However, underreporting of involuntary confinements have been revealed, and earlier reports have shown that, in addition to incidents not being reported, possibly as many as one fourth of the known incidents of deprivation of liberty could be registered as voluntary admissions and/or not registered as compulsory admissions.
 
24.  The 2012-report further concludes that the reporting of forced treatment, decisions regarding seclusion (“shielding”) and use of coercive means is presumed to be incomplete and so the extent of such coercive interventions in Norway could not be calculated. Regarding decisions on forced treatment there is no reliable source for the national level.
Complaint mechanisms – Norway’s reply to recommendation; paragraph 42
25.  In the response to suggestions and recommendations raised in paragraph 42 of the concluding observations on Norway’s 4th periodic report (2005),
 Norway highlight how a decision to detain a person for compulsory psychiatric treatment (misleadingly referred to as “care”) may be appealed to the supervisory commission. However, what is not mentioned, is that 93 % of the appeals are withdrawn or rejected
, and that once an appeal has been rejected no similar appeal may be lodged until at least six months have elapsed (these numbers are from 2011, and 54 % of all decisions about compulsory “mental health care” was appealed to the supervisory commission this year). 
26.  Decisions regarding forced treatment may be appealed to the county governor, which operates with the same level of rejections. Many users and survivors of psychiatry deem the possibility of a successful appeal illusory and have the experience that their credibility is in general denigrated, and therefore refrain from lodging appeals. When a person in detention makes a formal complaint, he/she still has to remain in the custody of the medical staff/hospital that they have forwarded the complaint about. WSO receive testimonies from people that do not dare to lodge formal complaints in fear of retribution and punishment from the personnel responsible. 
Failure of national strategies to combat forced psychiatric interventions
27.  Ensuring elimination of the use of unjustified coercive force against persons with disabilities begins with correctly identifying applicable norms of international law as described above. Norway has not taken this first crucial step, and we regret that Norway is clinging to outdated, discriminatory legislation and practices, instead of taking necessary action to develop laws and policies to replace regimes of forced and non-consensual psychiatric interventions with services that fully respect the autonomy, will and equal rights of persons with psychosocial disabilities.
28.  Despite numerous attempts for more than a decade, the Norwegian authorities have not succeeded to reduce the use of force in psychiatry. The action taken to reduce force has not been proven effective, and does not address the severe consequences and trauma to which the individual subjected to coercion experiences, nor does it address the discriminatory nature of such practises and the breach of the non-derogable right to be free from ill-treatment. 

29.  The New National Strategy on Reduced and Correct Use of Force takes steps to register and collect data of incidents, but fails to put in place effective action towards the elimination of the use of force. And, as mentioned earlier, the view that there could be a “correct use” of forced psychiatric interventions stands in the way for such necessary actions to be taken, and shows a failure to implement the standards set forth in the CRPD.
Forced psychiatric drugging – a violation of the right to health
30.  In the following we will focus mostly on forced and non-consensual psychiatric drugging, as this is a matter of particular concern, and a grave violation of the right to health, including the right to not be subjected to interventions that are harmful to your health, to forced interventions, and to degrading or inhuman treatment or torture.

31.  Forced medication is administered in hospitals and on an out-patient basis. As described above, there are no reliable statistics on either. The lack of data on formalized decisions regarding forced medication is only part of the problem to record the scope of coerced medication. Research and personal testimonies has shown that the line between forced medication and voluntary medication is blurred. People report the threat of force, pressure, fear of additional punishment (seclusion and/or physical restraints) and lack of known options as reasons for “complying” with taking medication. Such occurrences would not be registered as forced or non-consensual drugging even if the authorities were able to produce good statistics on formal decisions. 
32.  One of WSO’s members explained it like this;
”I found out that when the decision concerning outpatient commitment was up for evaluation, there existed no decision subjecting me to forced medication.  For two years I attended the District Psychiatric Centre to be given injections, and I was threatened with the police if I did not show up, and NOW they tell me that this was not coercion.”

33.  In a master's thesis from 2011 that describes nursing intervention towards voluntarily admitted patients at a psychiatric acute ward it is stated:

“The majority of respondents said that forced medication is the most commonly used coercive measure. The patient has no choice regarding medication even though he is voluntary admitted. A nurse explains that patients are forcibly medicated if he does not follow the nurse's guidelines and recommendations in relation to medication. He says nurses encourage patients to take medication but gives them really no choice even though it may sound like they do.” 

34.  When the use of force is not legally recognized, but the individual experiences to have no choice and de facto does not, the infringement on human rights is just as grave as if the decisions had been formalized. Furthermore, no free consent could be given under detention, and so all administration of drugs occurring when a person is incarcerated should be viewed and registered as non-consensual drugging.
35.  There is no indication that the overall occurrence of forced medication in Norway is decreasing.  Even though some local reports suggest a decrease in formal decisions on involuntary treatment because of outreach-activity, it does not necessarily mean that the use of coercion in practice has declined. The ACT (Assertive Community Treatment) teams follow the patient closely in their own home, where compliance to medication is one of the main objectives, thus leaving a high risk of informal coercion.   

36.  WSO is informed of numerous cases regarding forced medication, causing severe suffering for the persons affected. One of these persons is H.L, who is currently subject to out-patient commitment and forced medication. 
37.  She has been subjected to psychiatric interventions over a period of 8 years, and has invasive side effects caused by the medication, including excessive weight gain from 55 kg to 97 kg. H.L shared her testimony with WSO of how she experienced psychiatric coercion:
“The consequences of the use of coercion are large and overwhelming.  You are deprived of all rights pertaining to your life. You lose your freedom, which is the bedrock of everything with the capacity to grow.  You lose the opportunity to stay in your home, which is the basis from which you can work and which can be your sanctuary for safety, rest and peace.  You can only eat and get fresh air when others allow you to.  You cannot sleep without others coming into your room up to three times every night.  You feel invaded in all possible ways and develop an intense need to be left alone.  You cannot cry even when it is quiet, because then they come to you with their medicine.  Subsequently they send you home with more afflictions than you suffered from initially.  (..) The medication works in such a way that they add to your disability.  They cut short your nerve impulses, causing motor and sensory disorders like those of an old man, making you extremely tired/dulled, or robbing you of the ability to speak.”  

38.  In the case of H.L, all the national legal remedies have been exhausted. On 4 July 2012, H.L brought her case to Hålogaland Court of Appeal, the court ruled in favour of the state
. The Supreme Court rejected the appeal on 20 September 2012 on the grounds that the case would not have principal implications beyond this case.

39.  Norun.P.H shared her experiences with coercion on the national news in June 2012.
 She was committed to a psychiatric hospital when she was 17 years, and medicated by force. She had severe side-effects from medication, including dullness of mind and extreme weight gain, but the hospital continued to increase and add to her medication instead of looking at other treatment options. She was submitted to coercion for two years before she was able to escape. Today Norun is an active student at the university who is not on medication and not experiencing mental health problems. However, she still suffers from the trauma caused by the forced treatment she was subjected to. 
40.  HL’s and Norun’s experiences are only two of a huge amount of similar and equally grave stories, used here to illustrate the abuse persons with psychosocial disabilities face on a daily basis in the mental health system. Numerous other stories about suffering, pain, fear, trauma, and the serious infliction of injuries have been told by persons who have experienced forced psychiatric interventions. In a newly published study by sociologist Ragnfrid Kogstad, 335 Norwegian user/survivor narratives were analysed. The study concludes that; 
“mental health clients experience infringements that cannot be explained without reference to their status as clients in a system which, based on judgments from medical experts, has a legitimate right to ignore clients' voices as well as their fundamental human rights. (..)”.

41.  Norwegian authorities have, during recent years, been made aware of a number of human rights issues of concern in the mental health system. One of the persons who have been trying to bring attention to ill-treatment in psychiatry is human rights lawyer, Gro Hillestad Thune, who in 2008 published a book on 70 stories of infringements in psychiatry.
 Users and survivors of psychiatry, their organisations, relatives, and human rights advocates have been speaking out about human rights violations in psychiatry in the media, in letters to the authorities, in conferences, in books etc. Many are telling stories of not being heard, not being taken seriously when they complain to the authorities, and allege human rights violations, including ill-treatment, in the mental health system.
“What is tragic, is that something that begins as care and should ensure the patient the right to treatment and follow-up, allows for the use of police transportation, forced drugging, restraints and solitary cells (…). Conducts that in other houses is called torture, infringement and punishment, is given other names when it is carried out by medical doctors (..). Patients in psychiatry have to relate to a health system where the same hand that comforts you and says it wants to help, is also the one that put you into restraints. To deal with such a situation is inhuman and leads to chaos in a human mind. When the trauma is a fact, you have nowhere to turn, other than back to the place where they inflicted the injury on you, but refuse to give it legitimacy.”

42.  One of the conclusions from a recent Norwegian study
, that compiled 100 scientific articles on the use of coercion in psychiatry, was that patients and health-personnel view coercive measures very differently. Researchers found consistently that staff often underestimate how stressful and demeaning it can be to be subjected to coercion. Harmful effects that are caused by infringements were also underestimated by clinicians.
43.  Psychotropic drugs, particularly neuroleptics, can cause serious long-term effects, such as drastic weight gains, metabolic syndromes, diabetes, heart disease, neurological damage, brain shrinkage, etc.
 Common effects reported are that thoughts, feelings, experiences, and the ability to initiate change is affected, neuroleptics act as a “universal brake” on mental function. Many patients describe such medication as a “chemical straitjacket”. The harmful effects include an increase in sudden death and total mortality rate, and shortened lifespan.
   

44.  As has been recognized by the UN Special Rapporteur on Torture: 
“the administration in detention and psychiatric institutions of drugs, including neuroleptics that cause trembling, shivering and contractions and make the subject apathetic and dull his or her intelligence, has been recognized as a form of torture.”

45.  Two Norwegian cases concerning forced psychiatric interventions have so far been reported to the UN Special Rapporteur on Torture.

46.  Effective humane alternatives to forced treatment exist and have yielded positive results confirmed by personal testimony and evaluative studies.
 The state has an obligation to make these alternatives readily available and to eliminate practices which violate the rights of individuals and may constitute torture or other ill-treatment.

47.  The CRPD Committee has strongly recommended the adoption of:
“measures to ensure that all health care and services provided to persons with disabilities, including all mental health care and services, is based on the free and informed consent of the individual concerned, and that laws permitting involuntary treatment and confinement, including upon the authorisation of third party decision-makers such as family members or guardians, are repealed. It recommends the state party to develop a wide range of community-based services and supports that respond to needs expressed by persons with disabilities, and respect the person’s autonomy, choices, dignity and privacy, including peer support and other alternatives to the medical model of mental health.”

Recommendation:
· The Committee urges the State party to ensure that allegations of torture or other ill-treatment provoke a prompt and impartial investigation by competent authorities, and ensure that ill-treatment and other abuses in the mental health system are remedied and prevented, and that such abuses do not take place undocumented and with impunity, under the pretext of “health care”.
· The Committee urges the State party to recognize the immediate obligation to stop ill-treatment from being carried out through forced psychiatric interventions.
· The Committee urges the State party to ensure that all medical services are provided to persons with disabilities on the basis of the free and informed consent of the individual concerned.
· The Committee recommends the State party to develop a wide range of community-based services and supports that respond to needs expressed by persons with disabilities, and respect the person’s autonomy, choices, dignity and privacy, including peer support and other alternatives to the medical model of mental health, and to ensure that humane and non-medication based treatment alternatives are made readily available.
 
Question:
· What is being done to collect, document and learn from the stories of abuse and infringement in the mental health system? 
· What measures are being taken to ensure that all medical services are provided to persons with disabilities on the basis of the free and informed consent of the individual concerned?
· What specific measures are being taken when the State party receives allegations of ill-treatment or other human rights violations; to ensure proper investigation, and to ensure that ill-treatment in the mental health system is remedied and do not take place with impunity?
· What measures are being taken to ensure victims of ill-treatment in the mental health setting redress and compensation, and to implement guarantees of non-repetition?
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